We hold that the applicability of the informer's privilege to the
Mine Act does not rise or fall based upon the substance of a person's
communication with government officials concerning a violation of law.
To hold otherwise would undermine the very purpose of that privilege.
The informer's privilege is recognized at law in order to encourage all
citizens to cooperate with government officials who are investigating
possible violations of our nation's laws.  To ensure that this public
interest is fully served, it is essential that citizens who communicate
with government officials in such investigations can be confident that
their cooperation will not affect them adversely.  This confidence would
be seriously eroded^ and the citizenry's desire to cooperate by communi-
cating with government officials chilled, if the substance of a communi-
cation were held to control the disclosure or non-disclosure of the
identity of the person giving the statement.

The practical reasons underlying this conclusion are manifest.  Not
only could disclosure of the identities of persons giving favorable
statements to MSHA lead, by process of deduction, to the identification
of those persons giving adverse statements, but persons identified as
giving favorable statements would be vulnerable to direct or subtle
pressure to give even more favorable testimony.  Cf. NLRB v. Robbins
Tire and Rubber Co., 437 U.S. 214, 240 (1978). Furthermore, even though
statements favorable to a party would not be resented by that party,
other interested persons or parties might not hold as charitable a view
of the "favorable'1 statements.  IcL  "Finally, a disclosure test that
turns on the "favorable" or "unfavorable" nature of the contents of a
statement would place on the government an obligation difficult to
discharge due to the inherent subjectivity of the judgment required.

Therefore, we hold that the judge erred in ruling that the informer's
privilege applies only to persons furnishing information detrimental to
a party. Rather, an "informer" is a person who has furnished information
to a government official relating to or assisting in the government's
investigation of a possible violation of law, including a possible
violation of the Mine Act.  Because the judge applied an erroneous test
in ruling that the Secretary was required to disclose information and
thereafter imposed sanctions against the Secretary for his failure to
make that disclosure, a remand to the judge for application of the
proper test is necessary.

Given the procedural posture of this case, on remand the judge
should order the Secretary to turn over the balance of the material
withheld for an in. camera inspection.  In evaluating this material, the
judge should first determine whether the information sought by the
respondents is relevant and, therefore, discoverable.  If he concludes
that the material is discoverable, he should then determine whether the
information is privileged. Application of the informer's privilege
should be based upon the definition of "informer" adopted above.

2525cial issue in the present case remains whether the substance
